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1. For over one hundred years, animal law enforcement has comprised a legal ‘post-mortem’ vindicating the fate of a few animals as due to their ill treatment by a defendant. As we know, enforcement of animal protection statutes in Australia has principally reposed in the various state RSPCA bodies. This is because federal and (mainly) state departments of agriculture responsible for animal welfare discharge the most minimal welfare enforcement role. Not the slightest criticism of RSPCA state bodies is thus intended: they are private charities without the resources required to enforce a wide-ranging public interest statute. Indeed, I commend and thank them for all they do. But by reason of a lack of resources, some RSPCA bodies are even  compelled to enter a memorandum of understanding with the local state department of primary industries in effect vacating to the department enforcement of the law with respect to farm animals e.g. Queensland. Yet the various departments of state responsible for administration and enforcement of such statutes in Australia have a lamentably modest record of enforcement. This is not surprising. Federal and state departments of agriculture view themselves as the ‘friend of industry’. Accordingly they suffer the most self-evident conflict of interest where they are charged with the administration and enforcement of animal welfare. Would a Minister for Resources be put in charge of the environment? Would a Minister for Immigration be put in charge of human rights? 

2. The Standing Committee on Primary Industries comprising these departments creates model codes of practice to serve producer interest where it conflicts with even the most rudimentary animal welfare. Some half a billion animals a year by reason thereof are put beyond the reach and protection of animal protection statutes. The biggest issue in animal welfare in Australia today is not live animal exports. Nor is it intensive livestock production. The biggest issue in animal welfare today is the pernicious role of the federal department of agriculture, aided and abetted by its state counterparts. They have together systematically subverted the reach and protection of animal protection laws over the last 30 years. This is no coincidence: the voice of the modern animal movement began to be heard in the early 1980s. 

And so the resources of the state are not deployed in the service of the public interest to secure proper law enforcement. For to do so would be contrary to the interest of producers which these departments serve. But a statute unenforced stands to be a statute unobserved. Until recently, little changed in law enforcement in this country for more than a hundred years. And the difficulty of reliance only on the traditional approach to law enforcement is that it ultimately becomes a ‘revolving door’, where little change is secured by way of law reform.

3. In respect of intensively produced farm animals, the welfare threshold under codes of practice for observance by producers is so low that prosecution for their breach is also difficult. For example, the Code of Practice for Domestic Poultry, 4th edition, sanctions the confinement of a battery hen to a floor area less than an A4 sheet of paper. Such enduring close confinement would ordinarily give rise to a cruelty offence under a statute. As such confinement complies with the code of practice however, the animal protection statute cruelty offence does not apply. As a result, little prosecution for cruelty offences is mounted in respect of intensively produced animals, even assuming limited powers of inspection conferred on RSPCA inspectors permit their detection. 

4. Against this background, how then should the role of law enforcement be undertaken? Plainly, the traditional approach on its own is failing. The challenge is to also invoke more creative legal strategies which stand to take on a whole industry. Certainly the scale of acute and chronic suffering of animals in this country compels it. The misleading and deceptive conduct provisions of the Competition and Consumer Act 2010 offer a major opportunity. First, there is no requirement to prove ‘standing to sue’. This is because a proceeding in reliance on a section such as section 18, Australian Consumer Law, prohibiting misleading and deceptive conduct by a person, can be brought by a stranger who stands to suffer no loss or damage. This is because such provisions have been characterised by high appellate courts in this country as provisions to protect the public interest.  See for example Truth About Motorways Pty Ltd v Macquarie Infrastructure Investment Management Ltd (2000) 169 ALR 616, where the applicant was a stranger to the dispute, having suffered no loss or damage by reason of the respondent’s conduct. The High Court determined the appeal on the basis that standing existed in the applicant. See also Phelps v Western Mining Corp Ltd (1978) 20 ALR 183 per Bowen CJ. 

5. Many will be familiar with the difficulties of particular animal societies in establishing standing to sue where they seek to correct what is perceived to be a public wrong. A deal has been written on this subject and relevant authorities recited. I do not propose to canvass them here. But why is there a need to establish standing to sue? The reason is the general rule that only the Attorney General may institute proceedings for a public wrong, doing so ex officio or on the relation of a private citizen. This thus avoids the officious intermeddler. As observed by Gaudron J in Truth About Motorways (supra.),  the ‘constitutional’ nature of that rule in Britain derives from the status of the Attorney General in British law. But there is no equivalent constitutional basis for the rule in Australia. That is because the office of Attorney General is well understood in our legal system and is not an office recognised by the Constitution. It is thus simply in Australia a rule of the common law. As a rule of the common law, it can thus be abrogated by the parliament so as to allow any person to represent the public interest and thus institute legal proceedings with respect to a public wrong: see further per Gaudron J paragraphs 37 to 41. The general rule is subject to exceptions, such as the common law exception of obtaining standing to sue where a special interest is established; the absence of a standing to sue barrier under the Australian Consumer Law where there are public interest provisions; or where say the general rule is abrogated by the parliament. (This is a further point to keep in view when considering UK cases on the Attorney General rule or the Crown in the UK).

Subject to establishing standing to sue, private prosecutions can still be brought in South Australia, Queensland, and Tasmania. In recent years the right of private prosecution in NSW was abrogated at the initiation of the Minister for Primary Industries and his department.

6. So let us briefly examine how the public interest provisions of the Australian Consumer Law, free of standing to sue barriers, may be deployed to improve animal welfare. Often the major players in a particular industry of intensively produced animals will make marketing claims that the animals were raised in enriched or even ideal conditions, when they were not. The claims may be challenged by the initiation of a proceeding alleging misleading and deceptive conduct under the Australian Consumer Law. Such a proceeding sidesteps the difficult problems of proof which confront a prosecution for breach of a code of practice for intensively produced animals. This is because the welfare thresholds of such codes are so low. 

7. Customer allegiance built by such marketing stands to be impeached by a successful suit. In turn, by the exertion of market power, the informed consumer may bring about a more humane set of practices on the part of that industry. Indeed, the informed consumer may influence a major supermarket such as Coles to take steps to sell only products produced humanely. Afterall, supermarket chains survey their customers to identify consumer preference.

8. Two examples of such litigation should suffice. First, the suit by the Australian Consumer and Competition Commission against major meatchicken industry players where products were marketed on the basis that the animals had been ‘free to roam’. Judgment by the Federal Court is awaited. Some 488 million meatchickens are produced annually. The Barristers Animal Welfare Panel persuaded the ACCC to examine these claims.

Second, there is the suit by the ACCC of Pepes Ducks, one of the two major duck producers in Australia. Some 9-10 million ducks are produced commercially in Australia each year. The ACCC complaint is directed to marketing claims about the manner and conditions in which the birds are raised. Animal Liberation NSW and PILCH NSW persuaded the ACCC to examine these claims.

These two cases alone address the plight of some half a billion animals a year.

9. Further, the ACCC has already successfully prosecuted for misleading and deceptive conduct producers which produced cage eggs and sold them as free range eggs: see, for example, ACCC  v. C.I. & Co Pty Ltd [2010 ] FCA 1511 (23 December 2010).

10. So, why take the animal cause into the court room beyond the present cases of modest enforcement? First, unlike politicians, judges will dispassionately hear and determine a case brought before them, provided there is a justiciable issue. Industry groups cannot lobby them. Second, success in litigation confers the imprimatur of a court. Sometimes this will be reported in the media and so confer a wider appreciation of the finding or principle sanctioned by the litigation. Third, it moves the cause beyond reliance on public education campaigns. By recourse to the courts, proactive steps can be taken to create informed consumer choice or to rescue or better protect animals. This stands in contrast to the traditional legal post-mortem.

11. But there are also significant impediments with existing legal principles to protection of animals in urgent cases. None is plainer than the well-settled legal principle that, save in exceptional circumstances, an interlocutory injunction will be refused unless the usual undertaking in damages is offered by the applicant. Certainly, in the ordinary case involving a private dispute this legal principle avoids the obvious injustice to a defendant who may win at trial. Further, an interim or interlocutory injunction ‘…is by its nature an order with the tendency to prejudice the person to whom it is direct’: see National Australia Bank Ltd v Bond Brewing Holdings Ltd [1991] 1 VR 386, at 559 (F.C).

12. But if the case concerns or involves the public interest, should there not also be weighed the possible injury or prejudice to the public interest pending trial? Further, most animal law litigants, usually NGOs, whilst well-endowed with access to high level expertise, have too meagre financial resources to proffer an undertaking. Accordingly, the public interest is not usually sought to be defended by recourse to the law by way of an interlocutory injunction. Added to this is the further reality that possible defendants will more often than not have the backing in any major litigation of an industry fighting fund. However, assume for example that an endangered species may be significantly impacted or part of a protected native forest may be destroyed, pending trial. Should not those matters weigh in the exercise of the court’s discretion against any possible injury which may be occasioned to a defendant? Simply put, the difficulty is that the rule as to an undertaking in damages for an interlocutory injunction is infected with thinking arising from determination of private interest disputes. The starting point for a Victorian court for example is the Full Court’s observation in National Australia Bank Ltd v Bond Brewing Holdings Ltd (supra.) at 559, that “the usual undertaking as to damages is the price that must be paid by almost every applicant for an interim or interlocutory injunction.’” That case of course involved a private dispute between a bank and its customer. 

13. However, in environment cases which come before the New South Wales Land and Environment Court it may be seen that the public interest prevails. No doubt this is because public interest cases come before the New South Wales Land and Environment Court on an ongoing basis. See for example, in Victoria,  Environment East Gippsland Inc v VicForest (No 2) [2009] VSC 421 (29 September 2009) where the question was whether security should be given in addition to the undertaking as to damages already given by the plaintiff, an environment group. Forrest J of Victoria’s Supreme Court declined to order Environment East Gippsland Inc to provide such security. At [21], Forrest J noted what Preston CJ said in Tegra (NSW) Pty Ltd v Gundagai Shire Council [2007] NSWLEC; (2007) 160 LJERA 1 [29].

“The appropriateness of requiring an applicant to give an undertaking as to damages may vary depending on the nature of the proceedings. In public interest, environment proceedings, it may be less appropriate.”

14. The chink in the armour may be found in the House of Lords decision Hoffman-La Roche & Co AG v Secretary of State for Trade and Industry [1975] AC 295 (HL). It may be said that the House of Lords removed the former Crown exemption from giving an undertaking as to damages for an interlocutory injunction. Instead, the House of Lords created a new limited principle that a discretion only exists in the court in appropriate circumstances to not require the undertaking where the Crown sues to enforce the law of the land. Hoffman-La Roche was followed in Australia in Commonwealth v John Fairfax & Sons Ltd (1980) 147 CLR 39, a decision of Mason J. See further Australian Competition and Consumer Commission v Giraffe World Australia Pty Ltd [1998] FCA 819 (14 July 1998; (1998) 84 FCR 512; and Optus Networks Pty Ltd v City of Boroondara [1997] 2 VR 318, at 330ff. The question arises then whether a person suing to enforce the public interest, and who establishes or has standing to sue, should not be also subject to the Court’s discretion to not require an undertaking in damages in an appropriate case. Why as a matter of basic principle should the discretion stop with the Crown and public authorities? The considerations which persuaded the House of Lords in Hoffman-La Roche to hold that there was a discretion can be noted in brief terms. Lord Diplock regarded as important the fact that the injunction involved enforcing a public right and not a private right (at 363B). Lord Cross of Chelsea spoke of the public interest in seeing the law being enforced (at 371A). Lord Cross of Chelsea further noted the consequence for the public interest if the injunction were refused.

15. Or again, whilst in the United Kingdom a ‘public interest defence’ may be invoked to meet an alleged breach of confidence or copyright, in Australia the debate as to its existence continues. Indeed, in Victoria and South Australia such a defence is not available as their appeal courts have ‘shut the gate’ against such a defence. In round terms, the public interest defence subsumes the so called ‘iniquity rule’ in a more general rule, “..that publication of otherwise confidential material might be permitted in cases in which there is shown to have been some impropriety which is of such a nature that it ought, in the public interest, be exposed” : per Powell J in Westpac Banking Corporation v. John Fairfax Group Pty Ltd (1991) 19 IPR 513, at  525.

16. One only has to consider the Imutran saga in the United Kingdom in the 1990’s to appreciate the relevance of such a defence. Imutran was engaged in research into xenotransplantation, that is to say, the replacement of human organs with those of animals , usually pigs. CDs and documents were ‘leaked’ to an animal society, Uncaged Campaigns Limited, which in turn published them to its website, so publicly pointing up arguably impermissible, heavily intrusive research procedures upon primates and the grave consequences for their welfare. The UK RSPCA in a lengthy considered report was highly critical of the procedures employed for xenotransplantation, their doubtful benefit, and their welfare consequences. An interlocutory injunction was secured by Imutran restraining further disclosure on grounds of breach of confidential information and copyright. The Vice-Chancellor then turned to whether the defendants should be free to publish and campaign with Imutran’s confidential and secret documents. Surprisingly, the Vice-Chancellor said: 

“Many of those documents are of a specialist and technical nature suitable for consideration by specialists in the field but not by the public generally. Given the proviso to the injunctions sought there would be no restriction on the ability of the defendants to communicate the information to those specialists connected with the regulatory bodies denoted by Parliament as having responsibility in the field.” [emphasis added] 

17. What is surprising about the Vice-Chancellor’s reasons is the view that matters of the public interest as to the treatment and welfare of higher primates should be satisfied by reference of the material to appropriate regulatory bodies, and not by publication to the public generally. 

18. Ultimately however, Imutran settled the proceeding with Uncaged Campaigns Ltd and Mr Lyons. According to Wikipedia, the papers reveal researchers at Imutran exaggerated the success of work aimed at adapting pig organs for human transplant. It is plain too that the procedures for the hundreds of higher primates used (monkeys and baboons captured from the wild) between 1994 and 2000 were, to say the least, doubtful, and produced an appalling result for their welfare

19. As I have said on other occasions, the lawyer is trained in the learning, procedures and strategy necessary for recourse to our courts. When these skills are put at the service of the public interest, they aptly illustrate in the best sense the maxim that ‘knowledge is power’.

GRAEME MCEWEN
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